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I •

I

3791caaaf n /i vi rr Name & Address of the Appellant/ Respondent
Vishal Fabrics Ltd

Ahmedabad

al{ anh g rat arr sriils 3rgra mar ? ita s am?z uR zrenfnf fl al Tg er 3r@rart at
3rf8la zar grtervr rear wga <ITT" "flcITTIT % 1 . •

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way : ·

'+fffif 'ffic!TT'{ qi]' :fRT&m 3TWcR
Revision application to Government of India :

I
I

(1) tu nrr yea arem, 1994 #t err sa arg n cii k a j pla er cm "31T-mxr m- }IQ.Ff~

m- aiwfu :fRTI\-TUf ➔ alefR~. '+fffif 'ffic!TT'{ , fa +jar1, lua R@rt, a)ff ifGr, ta cftcr -iw,:r, x'R'fcf wf, ~~
: 110001 at alst iRezt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Financb, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 urider Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-sedtion (1) of Section-35 ibid :

(ii) zufk mra #t IRm ii a hf R arar a ff awsrIr Ir ru amT i zu fhft wsrugr
aver ima urlg mf ii, za fa,ft aura zur qwsr i ark as fa arar i za fa#t qusr i st ma at uRsn #
<ITTA ~ m 1 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory orJ from one warehouse to another during the course .of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

I
(b) In case of 1ebate of duty of excise on goods exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country
or territory putside India.

(lT) ~ ~ cJTT '1f@R fcITT[ f.Ar '+fffif cB" are (ur zur er ) fuf fas nrzn m st
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(a) rd aa ft r, z q2gt ii Raffa mr al mra # [Rf suair zyca aa ma R 3Ilda
~ ~ me ~ l=fflIB if "Gil' 'l=rffif ~ ~~~ m~ ii frlllfRla % I ~ _,

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or. Bhutan, without payment of
duty.

3Tfai:r~ cJ5l"~~ ~ gram frg uit sq@ Re ma cJ5l" TTTf % a#ht ht or?r uit gr err ya
[ma gafa agar, oral # err 1Tiffii crr ~ 1N m mer if far tfefra (i.2) 1998 tJm 109 IDxT
fzga fg Tg st

(1)

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~ ~ ~ (3™) frlwuqc>11, 2001 # fm g siafa Fctfr!Fcfc:c >f4';f "fmllT ~-8 if err >IIB"llT if.
)fa arr uf or? hf fitft fa e--3mar vi srgt or?gr at err-err >IIB"llT * w~.
fr ma fhu mar ifg1r rer lar g. pl gaff # sifa tlffl 35-~ if ~mffif 1:B1 ~ :flcfR
~~~ x-IT~ i't3!N-6 'cf@Ff cJ5l" >ffa" '41 ~~ I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ffhura 3ma a er raj viva va ya car qt z Ura a or 'ill~ 200/- 1:J5Rf~ cJ5l" ~
3it us icavav ya car \flfTGT or 'ill 1000/- cJ5l" 1:J5Rf~ cJ57" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tar gyca, a4tr wnra gyca viaa arft64tu nznf@raw If 3™:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ v1"'IQflt']~. 2017 cJ5l" tlffl 112 * 3RflTT'f:-

Under Section 112 of CGST act 2017 an appeal lies to :-

0cfctfa~a qRmct 2 (1) en Ti ~~ cFi 3@lcfT cifr 3NfcYT, 3rcfrc;rr * l=fP=@ Ti ~~. ~
Gira yen yd hara ar@la nrznf@raswr (Rrec) at ufa &it f8at, arrear 28 11aT,

cilf:\J-llc>il ™ ,3-RRcIT .~ 1.:tle\J-lc\lcillc\ -380004
.:>

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribE:rd under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000(- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated .

(3) uf z arr#r i as{q sr?ii ar rmn star & at r@la er sitar frg #h ar grrr 3rja
ir fan uarr a1Reg grzr @ta g ft fa fear qt srf aa # frg zrenferr ar@ta
z,ran,f@raswr at va 3rl z #turat ga 3mar fhzur arr &l
In case df the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(5)

0

(4) urn1au gear rf@)fr 497o zrnr visit@er #t 3rgqfr-1 a 3Rf1IB feff fag 3r3a sad 3mraaa zuT
e mgr zrerRe,fa fufu qf@rant a arr?gr r@ls #l ya uf "CR &5.6.so ha ar 1rarru ye
fezml@trft 1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority

1
shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the coyrt fee Act, 1975 as amended.

za 3it iif@er mi at firutaar frii at sit ft eznr 3naff fhu ura a sit tr gen,
ta uara zgea vi var ar4hr nrznf@raw (nriffaf@}) Pm, 1982 #i ff2a at
Attentionlin invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)

0

#tr zyea, #hr 3ra yen vi hara r4la rrznf@rawr (Rrez), sr4tat # +ma i
aczr ziiar,(Demand) gd s (Penalty) ql 1o% ra sm al 3#fart k 1rif, 3rf@arm ra aw 1o~ ~
cf>{!$~ it !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) :

a4hr3elr43thpara.a 3iaaia, gnf@ zta "afRt iar"(Duty Demanded) ­
.:,

(i) (Section)m 11D ~~~ uffi;
(ii) ~cJTI>R,~ s);fsc: cB'ruffi;
(iii) {hcrdz3fez frail#frzr 6a a«aruf@.

i"' "'1= •>ir.@- 3l'!\,r al- 'lr,f 'l'f ;;r;rr ..t ¥'11 .'t, 3l'!\,r sTft<m OFR '1,F.rir 'l'f ~1<hr.rrh,mi .
I

For an.appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatofy condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Ex6ise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

I

i
Under Central Excise and Service Tax, "Duty demanded''. shall include:

(i) amount determined under Section 11 D;
(ii} amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

3Tar a gr 3fl 7Tf@rawr a mar sf rea 3rrar rca z vs Raffa gt at air fa ag grca h
I .:, .:, .:,

10% 0raw w 3il szi aar au faaR@a zt as aUs Iii 10% 27rats r #Rr sr aft &]
~,-~~-?e"!"".11~--p~--~.,,, In view al above, an appeal against this order shall lie before the Tribunal on payment of
i 0%/$ the duty demanded where duty or duty and penalty are in dispute, or penalty, where

r3·~ ~~ e a.z,1- alone islin dispute." . •
'%,..-..

0
- • ...;TI. / · ny person aggrieved by an Order-In-Appeal issued under the Central Goods and

%2.... s$s ra». ~ct,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services* Ta~ompensa~ion to states) Act,2017,may file an appeal before the appropriate authority. ·
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F.No. V2(GST)132/Ahm-South/19-20

ORDER-IN-APPEAL

M/s. Vishal Fabrics Limited,02,Near Kashiram Textile Mills,

Ranipur, Narol, Ahmedabad-382402 (henceforth, "appellant") has filed

the present appeal against the Order GST-RFD-06 (Order-In-Original)

No.V/Refund/ Di-IV/17-136/Vishal/19-20 dated 21.06.2019

(henceforth, "impugned order") issued by the Assistant Commissioner,

Central GST, Division-lV(Narol),Ahmedabad-South (henceforth,

"adjudicating authority").

2. The facts of the case, in brief, are that the appellant filed a

refund claim of ITC accumulated due to Inverted Tax Structure for the

month of January, 2019 for Rs.82,99,676/- under Section 54(3) of Central

Goods and service Tax Act,2017 which was sanctioned under

impugned order withholding Rs.25, 17,632/- towards interest against late

reversal of ITC in term of CBIC Circular No.94/12/2019-GST dated

28.03.2019.

3. Being aggrieved with the impugned order the appellant

preferred this appeal contesting inter alia, that the adjudicating

authority erred in law. and fact by withholding for January 2019 said

amount of refund; that as against amount of ITC to be lapsed

Rs.3,62,07,080/-(CGST Rs.1,81,03,540/- &, SGST Rs.1,81,03,540/-)there was
/

balance of ITC Rs.33,53,10,283/-(CGST Rs.15,57,84,532/- & SGST

Rs.17,95,25,721/- in Electronic Credit Ledger after filing GSTR-3B for the

month of July 2018 ; that from July to October 2018, available ITC was

never below amount to be lapsed; that amount is not at all utilized, the

question to charge interest on delay in reversing the amount does not

arise; that in term of amendment in Section 50 of CGST Act which was

approved in Budget 2019 by the Parliament in July 2019 by which it is

settled now that interest is required to be paid only on that portion of

tax which is paid by debiting the Electronic Cash Ledger and that

since there is no payment from Electronic Cash Ledger, the interest.
cannot be levied; that in erstwhile indirect tax laws Excise, Service Tax

and VAT regime also, a tax payer was liable to pay interest on

delayed payment of tax but it was calculated on net tax liability after

set off of input tax credit. They placed reliance judgment of Hon'ble

Gujarat High Court in case of $ abnam Petrofils Pvt ltd v/s Union of

India.

0

0



F.No. V2(GT)132/Ahm-South/19-20

4. In the personal hearing held on · $&.02.:2020, Shri · Krunal

0

Agarwal, CA appeared and reiterated the grounds of appeal

metorandum. The appellant then after filed additional submission

under letter dated l 6.03.2020 stating that in the 39 GST council

meeting it has been decided to retrospectively amend the Section 50
I •

of the Central Goods and Service Tax act,2017 to charge interest on

delayed payment of GST to be charged on net cash liability i.e. w.e.f
I

01.07.2017. They pleaded that in the instant case, the matter involved
I

is s1ort payment of refund by the assessing officer -on account of

interest on delayed reversal wherein the reversal was made out of ITC
. i

balance and there was no cash payment in such reversal. So when
II .

there is no reversal through electronic cash ledger, there cannot be

levy! of interest on such delayed reversal under Section 50 of CGST
[ ·

Act,2017. They further argued that the assessing officer has erred in law
!

arid[fact of the case by invoking Section 54(10)(b) of CGST Act,2017
I

and! deducting the refund amount on account of interest on delayed
i
I

reversal.

5. I have gone through the facts of the case, the impugned

0

original order, the grounds raised under appeal memorandum and

the oral averments made during the course of personal hearing as

well as additional submission. - I find that the refund claim filed by the

appellant was held admissible in full and stands sanctioned under

impugned order. However, it was also observed by the adjudicating
I

authority that ITC in respect of earlier period August,2018 was
I

rev,rsed by the appellant late by 141 days in GSTR 3B return_ of

February 2019 filed on 02.03.2019 and hence interest attributable in

ter1 of Section 50 ( 1 ) and in term of CBIC Circular No.94/ 12/2019-GST

dated 28.03.2019 calculated to Rs.25,17,632/- was withheld by the

adjudicating authority under the provisions of Section 54(10)(b)of

CGST Act,2017 from the amount of sanctioned. I find that the

appeal has been preferred aggrieved with the decision by which

said I.amount were withheld against interest on delayed reversal of

ITC. ~herefore, the limited issue before me is whether impugned 010

waslright or not in withholding said amount of refund.

6. I reproduc l 0) of the CGST Act, 2017 wherein

withdrawal of pa ueto the claimant is prescribed:

. 5



F.No. V2(GST)132/Ahm-South/19-20

(10) Where any refund is due under sub-section (3),t0 a registered person
who has defaulted in furnishing any return or who is required to pay any tax,
interest or penalty, which has not been stayed by any court, Tribunal or
Appellate Authority by the specified date, the proper officer may­

(a) withhold payment ofrefund due until the said person has furnished the
return or paid the tax, interest or penalty, as the case may be;

(b) deduct from the refund due, any tax, iri.terest, penalty, fee or any other
amount which the taxable· person is liable to pay but which remains unpaid
under this Act or under the existing law.

Explanation. For the purposes of this sub-section, the expression "specified
date" shall mean the last date for filing an appeal under this Act.

6. l As specified above, where refund is due to a registered

person who has defaulted in furnishing any return or who is required

to pay any tax, interest or penalty, such refund may be withhold until

the registered person furnishes the return or pay the tax, interest or

penalty as the case may be. Furthermore, it is also specified at.
clause (b) above that deduction from refund due can be made in

respect of tax, interest penalty.

7. I find that the adjudicating authority has withheld the part

amount from total refund which was due to the claimant and

therefore, since the amount is withheld, the same needs to be

withheld in term of sub section (a) of Section 54(10) of CGST

Act,2017. However, I find that the impugned order withheld said

amount invoking Section 54(10)(b) of CGST Act,2017. Therefore, I

observe that the argument of the appellant that the adjudicating

authority erred invoking Section 54(10)(b) of CGST Act,2017 which

does not allow withholding of the refund amount is correct. I further

observe that withholding payment of refund is used with the word

1 'until' in sub section(b} above. Therefore, in a situation mentioned in

the said section 54(10), refund due to the claimant can be withheld

UNTILL the said person has furnished the return or paid the tax,

interest or penalty, as the case may be. I find that the impugned

order is silent on the time line up to which said amount is withheld.

Thus, by not prescribing time line up to which it has been withheld,

the impugned order has not complied with the all ingredients of the

sub provision supra. The intention of the provision of Section 54( 1 0}(a}

of CGST Act,2017 is to withheld or keep such amount for the time

being. Amount s i term of this sub section can never be

6

0

O



o

o

F.No. V2(GST)132/Ahm-South/19-20

i
of permanent nature. In other word, in a case where amount of

!
refund was due to the person but part of it qualify for not paying to.

I

the i claimant for the reasons so specified, the same may be
I

deducted in term of Section 54(10) (b) of CGST Act,2017 from the

refund amount due to them. Thus in the situations where deducting

of amount from refund is made applicable, there is no need for
I

waiting of the events i.e. furnishing of the return or payment of the
I

tax,/ interest or penalty. Whereas, while invoking Section 54( l 0) (a) of
I . .

CGST Act,2017 1.e. withholding payment of refund due, it has always

to be with the word "until" which mandates upon the authority to

prescribe time limit until which the same is withheld. Thus, the proper
!

interpretation of the word "withhold" as used in the statute supra is to
!

refrain from giving the amount of refund which otherwise is due to
I

the/ claimant. However; without prescribing time limit for which said

amount is withhold, the provision cannot be said to have complied

in full. The impugned order is not maintainable on said count.

'e,

8. The appellant has also contested that in the 39th Meeting

of the GST Council held on 14.03.2020, it has been decided that

interest for delay in payment of GST is to be charged on the net tax

liability of registered person and not on gross amount. Said decision

shall take effect retrospectively w.e.f. 0 1.07.2017. Press Release issued

in this regard has been submitted by the appellant for considering in
I

thJir case. Thus, I find that the issue of liability of interest on accounti .
of delayed filing of GSTR 3B return to be 'calculated whether on gross

I

tax liability or on net tax liability is now settled at rest deciding thati .
interest needs to be paid on net tax liability only i.e. on that portion

of /tax which is paid by debiting the Electronic Cash Ledger. In the

present case, since there is no payment through cash ledger, the
I

interest cannot be levied in term of the above decision of GST

C<buncil which proposes amendment to Section 50 of the CGST
I

Aet,2017 retrospectively w.e.f. 01.07.2017. In other word, there is no
I

delay in any cash payment on which interest can be charged. Also,

the available balance of ITC was excess than .the amount which was

required to be reversed, the interest on delay in lapsing the ITC

cannot be charged in term of said decision of GST Council 391

Meeting of the GST-toes cil held on 14.03.2020. In addition to the
I A€a57?

said decision o· also rely on judgment of Hon' ble
! ls ·

Gujarat High g _ habnam Petrofils Pvt ltd v/s Union of
3
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F.No. V2(GST)132/Ahm-South/19-20

India under which issue of refund i.e. inverted tax structure refund of

excess duty was decided in favor of the petitioner and the Circular

No.56/30/2018-GST and Noti. No.20/2018 dated 24.08.2018 were

quashed, set aside and declared ultra virus by the judgment supra.

9. In view of the observations above, I accept the appeal filed

by the appellant and reject the impugned order to the extent it

withheld the amount of refund.

10. afaaafrtafRt{sfta Rqzrt 3qt aha farstar&l

The appeal filed by the appellant stands disposed of in

0
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( Rathore)
Joint Commissioner, CGST,Appeals.
Date:

Attested

Central
Ahmed .

above terms.

By R.P.A.D.
To,
M/s. Vishal Fabrics Limited,
02, Near Kashiram Textile Mills, Ranipur, Narol,
Ahmedabad -382402.

0

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan,

Ashram Road, Ahmedabad.
3. The Principal Commissioner of Central Tax, Ahmedabad-South.
4. The Additional/Joint Commissioner, Central Tax (System),

Ahmedabad-South. ·
5. The Assistant Commissioner, CGST Division-lV(Narol),Ahmedabad-

South.
,_6.-Guard File.
7. P.A. File
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